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apt. Jones stares at the email, trying to will
her pulse to slow. She knew the moment
would come eventually, but that does not
make it easier.
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reprimand (GOMOR) for “failure to treat subordinates
with dignity and respect” after she lost her temper with
an underperforming soldier. Eighteen months later, she
successfully applied to move the GOMOR to the re-
stricted portion of her Army Military Human Resources
Record (AMHRR). She subsequently received three
“excels” and “most qualified” evaluation reports. But when
her promotion board file opened, the reprimand raised
a red flag at Human Resources Command (HRC). Now
Jones will spend the next twelve months revisiting and
appealing this reprimand, unable to move to her next as-
signment in a permanent change of station with her fami-
ly, with her career once again in jeopardy over something
that happened nearly half a decade prior.

Generally, if an officer receives “derogatory infor-
mation” (colloquially referred to as “bad paper”) in his
or her AMHRR, the officer can expect that HRC will
eventually initiate elimination proceedings, which will
require him or her to show cause for his or her continued
retention on active duty.” Examples of such derogatory
information include referred officer evaluation reports,
records of nonjudicial punishment under Uniform Code
of Military Justice Article 15, and GOMORs.? Nearly
every commander understands that filing derogatory
information in an officer's AMHRR vice a local person-
nel record will significantly constrain that officer’s career

and present him or her
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to the considerable au-
thority associated with
command that requires
careful discretion, con-
sideration, and judg-
ment. Yet, the Army
aggressively undercuts
this command prerog-
ative and the possibility
of redemption with the
proliferation of addi-
tional requirements,
records, and reviews.
Multiple well-inten-
tioned Army policies
combine to create a

leadership climate as detrimental as it is underappreciat-
ed. Army command policy is rife with vague, hortatory
expectations that carry material consequences despite its
inherently subjective application. The proliferation and
overuse of centralized records systems perpetuate and
enlarge these consequences. These regulations combine
to produce a compliance-focused environment that
favors a zero-defect, risk averse officer corps in ways that
are contrary to the Army’s interests.*

Broad, Subjective, and
Retrospective Policies Do Not Lend
Themselves to Clear, Consistently
Enforceable Standards

Army Regulation (AR) 600-20, Army Command
Policy, includes broad policies concerning equal opportu-
nity (EO), sexual harassment, and other discriminatory
harassment.” Subjective and sometimes retrospective pro-
scriptions characterize each of the policies. For example,
conduct can be sexual harassment if it “has the purpose or
effect of unreasonably interfering with an individual’s work
performance or creates an intimidating, hostile, or offen-
sive working environment [emphasis added by author]”®
The Harassment Prevention and Response Program
sternly prohibits hazing, bullying, discriminatory harass-
ment, and online misconduct, but also makes punishable
“other misconduct” even if it “may not meet the definitions
... for hazing and bullying, yet may violate the dignity and
respect of others!” These policies are by themselves well
intentioned and fundamentally benign; treating others
fairly is a necessary and uncontroversial component of
leadership. Yet, a leader who contravenes any of these poli-
cies in the slightest way can face devastating consequences
regardless of the severity of his or her infraction.

Problems originate with investigation and enforcement.
Commanders must investigate formal complaints under
the provisions of AR 15-6, Procedures for Administrative
Investigations and Boards of Officers.® Typically, a single inves-
tigating officer (IO) conducts an administrative investiga-
tion.” To determine whether the allegation is substantiated,
the finding must be “supported by a greater weight of
evidence than supports a contrary conclusion,” also known
as the “preponderance of evidence” standard."’

In practice, a single IO must navigate the myriad of
adjectives and conjunctions in the various policies to
determine whether or not a person’s behavior, even if
unintentionally, “violated dignity and respect” or “had
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the effect of creating an offensive working environment”
The harassment prevention and response policy presents
a particular challenge because it specifically prohibits
hazing, bullying, and discriminatory conduct, further
defining each of those terms. It then also purports to
make punishable “other misconduct” that does not meet
any of those definitions yet might still “violate the dignity
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commander is prevented from using counseling and
training to rehabilitate the officer without throwing his
or her career into jeopardy. Yet these mandatory con-
sequences only occur if there is an investigation. If the
complainant files an informal complaint, the command
may be able to resolve the complaint without the need
to resort to an investigation.”” A formal complaint for an

Administrative measures such as counseling, cor-
rective training and instruction, and administrative
reprimands ‘are primarily tools for teaching proper
standards of conduct and performance and do not

constitute punishment:

and respect of others” ! This expansion indicates that
there is at least some category of “other misconduct” be-
havior that might be a punitive regulatory violation. The
regulation makes no attempt to clarify where the division
lies. In the end, the IO is compelled to label the allegation
‘substantiated” or not based largely on his or her subjec-
tive assessment of the case.’?

Mandatory Adverse Actions Deprive
Commanders of their Ability to
Assess, Lead, and Develop

Shoehorning broad, qualified, and retrospective stan-
dards into a binary substantiated /unsubstantiated frame-
work is problematic enough but largely harmless. The
real harm lies in the manner in which the Army uses the
results of administrative investigations. Per Army policy,
administrative measures such as counseling, corrective
training and instruction, and administrative reprimands
“are primarily tools for teaching proper standards of
conduct and performance and do not constitute punish-
ment/*? A commander can use mistakes and failures as
opportunities to grow and develop; she or he could also
choose to impose consequences that, while serious, do not
effectively terminate a soldier’s service. This discretionary
authority is an integral part of command.

However, any “substantiated EO complaint” or “any
substantiated finding substantiated findings of sexual
harassment” mandates adverse comments on the sub-
ject's officer evaluation report.™ Thus, regardless of how
minor the behavior or how unintentional its effect, the

identical incident will produce an investigation report
and an entry into a central system of records, with all of
the cascading effects that follow.® In other words, the
complainant’s selected forum, rather than the substance
of the complaint, dictates whether the commander
may resolve the issue at the lowest practicable level

(the Army’s preference) without triggering Army-level
processes, including the mandatory adverse evaluation
comments mentioned above.

The Expanding Use of Centralized
Systems of Record Completes the
Zero-Defect System

In 2017, the inspector general (IG) of the Army
realized a similar discrepancy existed with regard to
inspector general complaints. If a soldier brought his or
her complaint to the chain of command, the command
could resolve it appropriately. If the soldier brought
the same complaint to the local IG, substantiated
allegations would be recorded in the Inspector General
Action Request System."” Thus, though the command
did not believe the incident warranted creation of a
centrally stored record, the IG system would still create
one that could have a deleterious effect on an officer’s
career for years. The inspector general realized that this
created a disparate effect based solely on the com-
plainant’s choice of forum.' Therefore, Army Directive
(AD) 2018-1, Inspector General Investigations, ended the
practice of labeling IG complaints as “substantiated” or
“unsubstantiated” following a command investigation."

MILITARY REVIEW  March-April 2021

133



This directive revising the IG policy runs contrary to
the current trend toward overusing centralized record
systems. Before 2020, the Army did not require com-
mands to enter informal complaints into a central data-
base.?® But the most recent revision of AR 600-20 now
requires all informal harassment complaints be logged in
the Military Equal Opportunity (MEO) database for fif-
teen years.”' The Army continues to proliferate central-
ized systems of records, even beyond the policies of AR
600-20 to include virtually any allegation substantiated
by the “more likely than not” standard typical of adverse
administrative actions. Substantiated IG complaints are
one example of records that can impact an officer’s career

through the opaque practice of “post-board screening”

Per AD 2016-26, Screening Requirements for Adverse
and Reportable Information for Promotion and Federal
Recognition to Colonel and Below, all officers recommend-
ed for promotion are subject to a review of records
maintained by the Criminal Investigation Division, IG
records, and the restricted portion of the AMHRR.* The
Military Equal Opportunity database is not yet part of
that list, yet it is highly plausible the Army would begin
reviewing these records as well. Adverse information
in any of these systems can trigger a promotion review
board, which in turn can lead to the elimination process.”?
As a consequence of AD 2016-26, any “founded”
Criminal Investigation Division investigation can trigger
a promotion review, regardless of whether the subject is




later exonerated, or authorities take no further action. The
standard for a “founded” investigation is probable cause,
an even lower standard than preponderance of evidence,
and this determination is virtually impossible to rebut or
appeal.” Moreover, AD 2016-26 erases the protections

of the restricted portion of the AMHRR. Officers who
receive a GOMOR or a record of nonjudicial punishment
filed in their AMHRR may have the record moved to the
restricted portion of their AMHRR if they later demon-
strate that the document has “served (its] intended pur-

pose’? By using information from the restricted portion

as a basis to deny promotion, the Army vitiates officers’
successful rehabilitation, which is a specific purpose of
administrative reprimands and nonjudicial punishment.
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Exacerbating the problem, in 2015 the Army created
the Adverse Information Pilot Program to identify
“credible information of an adverse nature document-
ed in command directed investigations or inquiries
related to field-grade officers [and to] centrally main-
tain summaries of this information”?® Thus, the Army
created another centralized system of records for any
adverse finding of an investigation, specifically when
the local commander’s action does not otherwise create
a permanent record (e.g., a simple counseling state-
ment). Originally, this system was to be used only when
considering officers to be promoted to general officer
ranks. But in 2019, Congress required the secretary
of defense to furnish “any credible information of an




adverse nature, to include any substantiated adverse
finding or conclusion from an officially documented
investigation or inquiry” to all selection boards consid-
ering officers for promotion to any rank above captain.”
Congress added another requirement in 2021; even if a
promotion selection board recommends an officer for
promotion despite his or her adverse information, that
officer must now be subject to another, Congressionally-
required “special selection review board”** No matter
how minor, every adverse finding in any form of inquiry
or investigation is now likely to be career-ending.

Concomitantly, AR 600-8-2, Suspension of Favorable
Personnel Actions, adds further professional and personal
harm. An officer under investigation, pending adjudica-
tion of a reprimand or nonjudicial punishment, awaiting
a promotion review board, or subject to the elimination
process is “flagged” Flagging prevents, among other things,
promotion and reassignment for the duration of the
pending action.” In some cases, this takes months—for
example, upon receiving a referred case, a promotion
review board has 120 days to convene and then 180 days
to notify the officer of the result.”

These systems and policies create a severe aggregate
effect. An officer who makes an unintentionally offen-
sive comment can find himself or herself the subject
of an adverse investigation, an unfavorable referred
evaluation, and multiple review boards over the course
of several years. Processes build upon each other, all
originating with the complainant’s choice of forum and
a subjective interpretation of certain adjectives within
AR 600-20, even if that officer’s commander (or for that
matter the complainant) does not believe the incident
should be career ending. Years after successfully over-
coming a misstep, an officer expecting to relocate to a
new assignment can find himself or herself suddenly
subject to an obscure, months-long review process,
upending arrangements for housing, schooling, and
spouse employment. Even a favorable outcome leaves ir-
reparable personal and professional damage. The Army
remains largely indifferent to these combined collateral
effects of independently well-intentioned policies.

Besides the ruinous impacts to individuals, these
practices injure the Army itself. When the slightest lapse

Previous page: Graphic elements courtesy of GarryKillian/Freepik,
www.freepik.com and www.all-silhouettes.com. Composite graphic
by Arin Burgess, Army University Press.

in behavior can irrevocably mar an officer’s career, a
climate of compliance forms wherein leaders care fore-
most about avoiding anything that might be perceived
as improper rather than accomplishing the mission and
improving their organization.» When the very possi-
bility of an investigation is intimidating, leaders may
hesitate to lead out of fear that disgruntled soldiers will
weaponize one of the various complaint systems against
them. This perception of a zero-defect climate depletes
initiative, builds resentment, and fosters risk aversion in
ways the Army has not adequately examined.*

Furthermore, the proliferation of centrally managed
systems of records undercuts commanders’ authority. In
the right situations, the best commanders treat failures
as learning opportunities; this can apply to ethical and
moral behavior as well as tactical and technical perfor-
mance. The Army trusts senior commanders to steward
the profession and should allow them the flexibility to
determine the appropriate sanction for malfeasance with-
out repeatedly second-guessing that determination for
years.”> Conversely, some commanders may realize they
effectively have no corrective options short of shattering
an officer’s career and, therefore, adjust the findings of
investigations to avoid having to take such an action.*
Commanders may also eschew investigations altogether,
which inhibits an accurate ascertainment of the facts.
These decisions tacitly condone the potential misbehav-
ior, creating a separate problem.

Conclusion: Adjust the Climate by
Adjusting the Policies

Adjusting the zero-defect climate need not give
cover to leaders who treat subordinates harshly under
the guise of “getting the job done” Nor should it mean
that the Army must accept crass behavior. But, the
Army can improve the culture without excommunicat-
ing every officer who falls short of the highest aspira-
tional standards. The integration of current regulations
creates a zero-defect climate where the most significant
expectation of officers is “don’t get in trouble” This fos-
ters mediocrity, not excellence. Eliminating mandatory
adverse evaluations, curtailing post-board screening,
and restoring the protections of the restricted portion
of the AMHRR would be simple yet significant steps
toward balancing the culture of the Army. More broad-
ly, the Army should reverse the trend toward using cen-
tralized systems of records for purposes for which they
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were not intended. Doing so will enhance command-
ers’ authority and by extension the strength of their

ZERO-DEFECT OFFICER CORPS

commands. It will also produce a more proactive,
resilient, and committed officer corps. ®
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