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The President’s Pardon 
Power
Dr. Michael J. Davidson

On 6 May 2019, President 
Donald Trump granted 
“a full and uncondition-

al pardon” to a former Army 
officer who had been convicted 
at court-martial of unpremed-
itated murder and assault that 
occurred in Iraq; the officer 
had been sentenced to forfei-
ture of all pay and allowances, 
twenty-five years’ confinement, 
and dismissal from the Army.1 
By the time the president issued 
the pardon, the recipient had 
already unsuccessfully exhaust-
ed appeals before the U.S. Army 
Court of Criminal Appeals and the 
U.S. Court of Appeals of the Armed 
Forces, and he had completed five years 
of his sentence before he was granted pa-
role.2 The pardon received support from the 
Oklahoma attorney general and from numer-
ous retired military officers.3

The president’s pardon of a 
former service member was not 
unprecedented, and media reports 
suggested that the president was 
considering additional pardons for 
former members of the military con-
victed of combat-related offenses.4 
Not everyone approved of the pres-
ident’s exercise of his pardon power. 
The actual and continued exercise of the president’s 
pardon authority to former members of the military 
convicted of similar crimes in Iraq and Afghanistan, 

however, drew criticism from other members of the 
military community.5 On 15 November 2019, the pres-
ident once again issued full and unconditional pardons 

A photo of Union army soldier Pvt. William Scott taken in 1861. Scott was court-mar-
tialed and convicted of having fallen asleep on sentry duty though mitigating witnesses 
asserted that he had volunteered to take the place of a fellow soldier when he was 
already exhausted from duty on the previous night. He was subsequently sentenced 
to death. President Abraham Lincoln, made aware of the circumstances surrounding 
Scott’s case, interceded on his behalf, and Scott’s sentence was subsequently commut-
ed by Gen. George McClellan. (Photo courtesy of Wikimedia Commons)





129MILITARY REVIEW May-June 2020

PARDON POWER

to Army officers for wartime conduct. The president 
pardoned an officer who had been convicted of several 
offenses and had served six years of a nineteen-year 
sentence; additionally, the president pardoned an officer 
whose Article 118 charge had been referred to a general 
court-martial but had not yet been tried.6

Recently, presidents have pardoned former members 
of the military for a wide variety of military offenses. To 
illustrate, in one day, President Bill Clinton pardoned a 
former sailor for disobeying a lawful general order and 
negligently hazarding two vessels, a former soldier for 
stealing mail matter, and a sailor convicted of mutiny 
during World War II.7 On 24 November 2008, President 
George W. Bush pardoned a former airman for the 
possession and sale of drugs, and on 3 December 2010, 
President Barack Obama pardoned a former airman who 
had been convicted of wrongful possession of cocaine and 
writing checks without sufficient funds.8

Throughout history, former members of the military 
and others seeking to avoid military service have been the 
recipients of presidential pardons. Further, the military 
community has participated in legal proceedings and has 
been the subject of legal opinions, which facilitated devel-
opment of the body of law in this area.

Constitutional Authority
The president’s pardon authority derives from a provi-

sion in the U.S. Constitution. Article II, section 2, clause 1, 
provides that “the President … shall have Power to grant 
Reprieves and Pardons for Offences against the United 
States, except in Cases of Impeachment.”9 Offenses against 
the United States include violations of the Uniform Code 
of Military Justice (UCMJ), which defines the military 
justice system and specifies criminal offenses under 
military law. The president, acting as commander in chief 
of the Armed Forces, is authorized to write rules and 
regulations via an executive order known as the Manual 
for Courts-Martial. The Manual for Courts-Martial affords 
a pardoned service member with a handful of enumerated 

rights. The manual specifically notes that a presidential 
pardon bars prosecution for the pardoned misconduct, 
that trial counsel may not introduce evidence of a par-
doned conviction during sentencing, and that a pardoned 
summary court-martial conviction may not be used to 
challenge a witness’s character for truthfulness.10

A presidential pardon is rooted in the customary 
authority of an English monarch, and as the U.S. chief 
executive, the president may administer a pardon as 
an act of grace or mercy 
that forgives criminal 
misconduct, precludes 
punishment normally 
inflicted on a person 
for committing a crime, 
and restores the recip-
ient’s “basic civil rights 
such as the right to vote, 
serve on juries, and the 
right to work in certain 
professions.”11 A pardon 
removes legal disabilities 
associated with a convic-
tion. For example, “if an 
individual is prevented 
under state and federal 
law from possessing a 
firearm due to a felony 
conviction, a full and 
unconditional pardon 
for the federal convic-
tion would remove the 
firearm disability.”12 In 
other words, a pardon 
removes the adverse legal 
consequences associated 
with the existence of a 
conviction, such as ren-
dering inapplicable laws 
that preclude felons from 
owning firearms, voting, 
or holding public office.

The president’s au-
thority to grant pardons 
is extremely broad and 
cannot be restricted 
by Congress, a point 
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Previous page: During the Civil War, President Abraham Lincoln 
often reviewed military courts-martial convictions of Union soldiers 
and sometimes considered pardons for Confederate soldiers as well. 
In 1863, he pardoned Confederate partisan rangers Daniel Dusky 
and Jacob Varner who had been convicted of an 1862 mail robbery 
in Ripley, West Virginia. (Photo courtesy of the U.S. Government)
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made clear by the U.S. Supreme Court. In Schick v. 
Reed, President Dwight Eisenhower commuted the 
death sentence of an Army sergeant to life imprison-
ment but with the restriction that the former soldier 
be ineligible for parole.13 Convicted of murder by 
court-martial, Maurice Schick argued that the presi-
dent exceeded his authority by imposing a condition 
on the reduction of his sentence that was not autho-
rized by the UCMJ.

The court rejected the argument, determin-
ing that the president’s “power flows from the 
Constitution alone, not from any legislative enact-
ments, and that it cannot be modified, abridged, or 
diminished by Congress.”14 If there are any limita-
tions on the president’s pardon power, they “must 
be found in the Constitution itself.”15 Further, the 
president’s pardon power is multifaceted. The 
Constitution gives the president authority “to 
‘forgive’ the convicted person in part or entirely, 
to reduce a penalty in terms of a specified number 
of years, or to alter it with conditions which are in 
themselves constitutionally unobjectionable.”16

The Scope of the 
President’s Authority

The normal procedure for requesting a pardon is to 
submit an application to the Department of Justice’s 
Office of the Pardon Attorney, pursuant to 28 C.F.R. 
§§ 1.1–1.11 for nonmilitary crimes, and to the ser-
vice secretary who had original jurisdiction over the 
case for court-martial convictions.17 Although most 
pardons are issued following a recommendation from 
the attorney general based on material prepared by the 
Office of the Pardon Attorney, the president’s exercise 
of pardon power is not dependent upon a recommen-
dation from the service secretaries or from the pardon 
office.18 For example, on his last day in office, Clinton 

Surrounded by family members of West Point graduate 1st Lt. Henry 
Ossian Flipper, President William J. Clinton (center) signs a document 
19 February 1999 pardoning Flipper for an 1881 conviction for con-
duct "unbecoming an officer and a gentleman." The dishonorable dis-
charge accompanying the conviction had previously been changed 
to honorable in 1976. (Photo courtesy of the National Archives)
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granted pardons to two individuals who had submitted 
petitions directly to the White House with no prior 
notice to the pardon attorney.19

Further, the president is the only official autho-
rized to grant a pardon; that authority cannot be 
delegated. To illus-
trate, in United States 
v. Batchelor, a soldier 
convicted of miscon-
duct while a prisoner 
of Chinese forces 
during the Korean 
War argued on appeal 
that broadcasted 
comments made 
by an Army major, 
which were designed 
to encourage the 
accused and others to 
accept repatriation to 
U.S. control follow-
ing the armistice, 
constituted “an offer 
of general amnesty 
or pardon on behalf 
of the Executive.”20 
Rejecting the argu-
ment, the U.S. Court 
of Military Appeals 
noted that “the 
Constitution grants a 
general pardon power 
to the President and 
no one else,” and that 
“this pardon power 
is nondelegable and 
cannot be shared 
with another person 
or official when the power is granted in terms similar 
to those used in our Constitution.”21

Preconviction
The president can pardon criminal misconduct once 

it has been committed but “before any criminal pro-
ceeding against the pardon recipient has been initiat-
ed.”22 A proposal to prohibit preconviction pardons was 
rejected at the Constitutional Convention.23 One of 

the most famous examples of the exercise of this power 
was President Gerald Ford’s unconditional pardon 
of former President Richard Nixon “for all offenses 
against the United States which he, Richard Nixon, 
has committed or may have committed” during his 

presidency, prior to any 
charges actually being 
brought against Nixon.24 
As one court noted, 
“The fact that Mr. 
Nixon had been neither 
indicted nor convicted 
of an offense against the 
United States does not 
affect the validity of the 
pardon.”25

Posthumous 
Pardons

As a general policy, 
the Office of the Pardon 
Attorney does not 
process applications for 
posthumous pardons, 
preferring to devote 
its limited resources to 
the applications of the 
living.26 As late as 1977, 
however, the authority 
of a president to issue a 
posthumous pardon re-
mained unresolved with 
only one inadvertent 
posthumous pardon 
issued. The Department 
of Justice’s Office of 
Legal Counsel (OLC) 
considered the issue in 

the wake of efforts by the widow of Pvt. Eddie Slovik to 
correct his military records so that she would be eligible 
to collect on his National Service Life Insurance policy. 
Following his court-martial conviction for desertion, 
the Army panel sentenced Slovik to death. The sen-
tence was approved by Slovik’s division commander 
and by then Gen. Eisenhower. Of the 142 American 
servicemen executed during World War II, Slovik was 
the only one executed for desertion.27

An 1877 class photo of Cadet Henry Ossian Flipper, the first African Amer-
ican to graduate from the U.S. Military Academy at West Point, New York. 
Flipper reportedly “served with competency and distinction" but was 
court-martialed and discharged from the military under suspect circum-
stances for conduct "unbecoming an officer and gentleman." (Photo courte-
sy of the U.S. Military Academy)
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The relevant statutory authority for the insurance, 38 
U.S.C. § 1911, provided that “no insurance shall be pay-
able for death inflicted as a lawful punishment for crime 
or for military … offense. …”28 Slovik was executed in 
1945 following his court-martial conviction. Unclear as 
to the president’s authority to issue a posthumous pardon, 
the OLC opined that assuming the president had author-
ity, any such pardon would not remove the statutory lim-
itation on Mrs. Slovik’s eligibility for insurance proceeds.29

Since the OLC considered the issue in 1977, three 
presidents have issued posthumous pardons. Trump par-
doned Jack Johnson, the first African American heavy-
weight boxing champion, who was convicted in 1913 of 
violating the Mann Act, which prohibited transporting 
a person across state lines for immoral purposes. In 
addition, Trump pardoned Zay Jeffries, whose prosecu-
tion for engaging in anticompetitive conduct under the 
Sherman Act was deferred from 1941 until 1947 so he 
could work on the Manhattan Project and develop ar-
mor-piercing artillery shells. George W. Bush pardoned 
Charles Winters, who helped smuggle B-17 bombers 
into Israel in 1948 in violation of the Neutrality Act. 
Clinton pardoned former Army officer Henry Ossian 
Flipper, who was West Point’s first African American 
graduate and the first African American to receive a 
regular Army commission.30 Flipper was court-martialed 
at Fort Davis, Texas, in 1881 for embezzling funds from 
the post commissary and for conduct unbecoming an of-
ficer. Acquitted of embezzling, but convicted of conduct 
unbecoming, Flipper was dismissed from the Army. In 
1976, the Army upgraded his discharge to honorable, but 
Clinton believed that a “stain of dishonor remained,” and 
to correct an injustice, granted Flipper a full pardon.31

Mass Pardons
In Ex Parte Grossman, the Supreme Court noted that 

the president’s pardon authority extended to “classes” of 
individuals and historically presidents have authorized 
mass pardons.32 Some of the largest mass pardons have 
occurred in the military context. To illustrate, in an 1892 
Attorney General Opinion, the solicitor general of the 
United States determined that the president could issue a 
general pardon to a large class of persons, without naming 
them individually, citing in support President Andrew 
Johnson’s pardon of all those from the Confederate States 
of America who took part in the rebellion and President 
Ulysses Grant’s pardon of all Union army deserters.33

The post-Vietnam era provides more modern ex-
amples. On 16 September 1974, as part of a “national 
commitment to justice and mercy,” Ford announced a 
conditional clemency program aimed at Vietnam War 
draft evaders and deserters.34 The program terminat-
ed on 31 March 1975. Unconvicted draft evaders who 
completed a period of public service (no more than two 
years) and pledged allegiance in writing to the United 
States would not be subject to prosecution. Unconvicted 
military deserters could receive an undesirable discharge, 
or after completing a period of alternative service, receive 
the newly created “clemency discharge.” Convicted 
draft evaders and deserters were eligible for presidential 
pardons after completing alternative service, or in some 
circumstances, unconditional pardons accompanied by a 
clemency discharge for ex-service members. The comp-
troller general estimated 113,000 to 300,000 individu-
als were eligible to participate in the program but only 
21,700 did so, with 6,052 receiving pardons.35

In a subsequent effort to heal the Nation in the 
wake of Vietnam, on 21 January 1977, President Jimmy 
Carter granted an unconditional pardon to Vietnam 
War draft evaders who violated the Military Selective 
Service Act (50 U.S.C. § 462) between 4 August 1964 
and 28 March 1973 but excluded from the pardon any 
violations of the act involving violence as well as any vio-
lations committed by employees of the Military Selective 
Service System. In addition, the pardon applied only to 
civilians and did not extend to members of the Armed 
Forces who had been convicted of offenses under the 
UCMJ, including desertion.36 Although pardon certifi-
cates were not required to effectuate the pardon, at least 
thirty-six individuals applied for certificates. Further, the 
FBI closed 625 active investigations and the Department 
of Justice dismissed approximately 2,400 indictments of 
individuals having violated the act.37

Limitations
Although the president’s pardon authority is ex-

tremely broad, it is not without limitation. The plain 
language of the Constitution limits the scope of the 
president’s power to “offenses against the United States,” 
which precludes its application to “state criminal or 
civil proceedings,” or “Cases of Impeachment,” which 
fall within Congress’s authority.38

Further, the Constitution itself may limit the exer-
cise of the president’s powers. One such limitation is the 
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Appropriations Clause, which provides that “no Money 
shall be drawn from the Treasury, but in Consequence of 
Appropriations made by Law. …”39 In short, the presi-
dent’s pardon authority cannot override congressional 
power of the purse. To illustrate, a former CIA employee 
who was indicted as a result of the Iran-Contra indepen-
dent counsel investigation, but who was subsequently 

pardoned by President George H. W. Bush, sought 
reimbursement for $1,297,950 in attorney’s fees pursu-
ant to 28 U.S.C. § 593(f)(1).40 This statute authorized 
reimbursement of attorney’s fees related to the investi-
gation if the claimant were not indicted. The U.S. Court 
of Appeals for the District of Columbia, in In re North, 
cited post-Civil War language from the Supreme Court 
providing that the president’s pardon power “cannot 
touch moneys in the treasury of the United States, except 
expressly authorized by act of Congress.”41 Rejecting the 
request for reimbursement of attorney’s fees, the court 
determined that the plain language of section 593(f)(1) 
prohibited payment to someone who had been indicted 
and the presidential pardon did not “annul, expunge, or 
otherwise nullify [the] indictment.”42

Further, as made clear by the Supreme Court in 
Burdick v. United States, a pardon is only effective if 
accepted; the intended recipient may refuse it.43 In an 
effort to force a newspaper editor to testify, President 
Woodrow Wilson issued a pardon to the editor, George 
Burdick, who had invoked his right against self-incrim-
ination before a grand jury when questioned about the 
sources of information for various articles published 
in the newspaper. The editor refused the pardon and 
continued to refuse to answer any questions concern-
ing the sources of his information. The Supreme Court 
upheld Burdick’s refusal to accept the pardon and to 
continue to refuse to testify. The court’s analysis also 
provided another reason why an intended recipient 

may elect to reject a pardon: it “carries an imputation 
of guilt; acceptance a confession of it.”44

As the North case indicates, a pardon does not pro-
vide its recipient with a completely clean slate. The U.S. 
Supreme Court characterized a pardon as “[a]n executive 
action that mitigates or sets aside punishment for a crime,” 
but it does not overturn “a judgment of conviction by 

some other tribunal.”45 In other words, a pardon elimi-
nates any legal punishment for the pardoned offense and 
precludes any further disqualifications from the fact of 
a conviction itself, but it neither precludes consideration 
of the underlying conduct nor prohibits further conse-
quences from the pardoned conviction.46 Similarly, the 
OLC has opined that a presidential pardon removes “the 
punitive legal consequences that would otherwise flow 
from conviction for the pardoned offense,” but it “does 
not erase the conviction as a historical fact or justify the 
fiction that the pardoned individual did not engage in 
criminal conduct” and “does not by its own force expunge 
judicial or administrative records of the conviction or 
underlying offense.”47 Because of the limited effect of 
a pardon, it does not expunge the recipient’s criminal 
record. Accordingly, a background check will reveal both 
the record of conviction and the fact that the individual 
had been pardoned.48

Specific to the military, a presidential pardon for a 
violation of the UCMJ does not automatically result in 
a change to the character of the former service mem-
ber’s discharge.49 That a presidential pardon does not, by 
itself, change the characterization of a service member’s 
discharge is a long-standing legal principle. To illustrate, a 
1957 legal article written by a Navy judge advocate cited 
both a 1937 opinion of the Navy judge advocate general 
and a 1909 opinion of the attorney general in support of 
his position that “it is now well settled that a Presidential 
pardon is not effective to change a dishonorable discharge 

A pardon eliminates any legal punishment for the 
pardoned offense and precludes any further dis-
qualifications from the fact of a conviction itself, but 
it neither precludes consideration of the underlying 
conduct nor prohibits further consequences from 
the pardoned conviction.
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into an honorable discharge, or to restore rights which are 
based upon receipt of an honorable discharge.”50

In the 1908 Attorney General Opinion, “Pardon–
Removal of Disabilities–Pension,” an officer assigned 
to the 14th Regiment Kansas Volunteer Cavalry was 
court-martialed, convicted, and dismissed from the Army 
in 1865.51 The officer received a pardon in 1866 that in-
cluded an offer to the governor of Kansas to recommission 
the officer should the governor so desire. Since the Civil 
War had ended, the officer did not desire a commission. 

After Congress passed legislation in 1907 providing for 
a pension to members of the Army and Navy honorably 
discharged from those services, the former officer applied 
for a pension. The attorney general determined that he 
was ineligible for a pension, reasoning,

His separation from the Army in 1865 was not 
an honorable discharge therefrom, and when 
the pardon came, ten months later, he was not 
in the Army, and therefore the pardon, however 
full and complete, could not, constructively or 

Marine Corps Gen. James Cartwright looks on as President Barack Obama speaks 4 May 2011 before kicking off the Wounded Warrior Project’s 
Soldier Ride on the South Lawn of the White House in Washington, D.C.  Cartwright enjoyed a distinguished career, serving as the eighth vice 
chairman of the Joint Chiefs of Staff from 31 August 2007 to 3 August 2011. Following his retirement, Cartwright was investigated for providing 
classified information to reporters, including one reporter who allegedly included the information in a book. Cartwright voluntarily agreed to 
be interviewed by the FBI without a lawyer present.  The government never charged Cartwright with leaking any classified information to the 
reporters. However, he was subsequently investigated for purportedly providing inaccurate information to the interviewing FBI agents regard-
ing the time and place of his interactions with the reporters. Subsequently, Cartwright pleaded guilty to one count of providing false statements 
to the FBI pursuant to an official investigation. Before Cartwright was sentenced, Obama pardoned him on 17 January 2017 and Cartwright's 
security clearance was restored. (Photo by Roger L. Wollenberg, United Press International/Alamy photo)
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otherwise, operate as an honorable discharge 
from an army to which he did not belong. A 
pardon can not change existing or accomplished 
facts, although it may remove or prevent their 
consequences; and in this case the pardon can 
not change the fact that this officer has never 
been honorably discharged from the Army.52

The fact that a pardon does not change the character 
of a discharge will have a significant effect on a former 
service member’s entitlement to veterans’ benefits. To 
qualify for benefits, a former service member must be 
a “veteran,” which is defined as “a person who served 
in the active military, naval, or air service, and who was 
discharged or released therefrom under conditions other than 
dishonorable [emphasis added by author].”53 Generally, a 
dishonorable discharge serves as a bar to benefits.54

In addition, 38 U.S.C. § 6105(a) provides that an 
individual convicted of certain enumerated military 
(e.g., mutiny, aiding the enemy, spying) and federal (e.g., 
disclosing classified information, using a weapon of mass 
destruction, treason) offenses—referred to as “subversive 
activities”—“shall … have no right to gratuitous benefits 
(including the right to burial in a national cemetery) 
under laws administered by the Secretary based on peri-
ods of military, naval, or air service commencing before 
the date of the commission of such offense and no other 
person shall be entitled to such benefits on account of 
such individual.”55 This statutory termination of benefits 
applies even when the service member has completed a 
prior period of military service that has been terminated 
under honorable conditions. The ban may only be lifted, 
and benefits restored, following a presidential pardon.56

Further, a presidential pardon does not authorize an 
individual to enlist in the Armed Forces or authorize a 
service member to reenlist. Absent an exception autho-
rized by the relevant service secretary, 10 U.S.C. § 504 
states that “no person who is insane, intoxicated, or a 
deserter from an armed force, or who has been convict-
ed of a felony, may be enlisted in any armed force.”57 “In 
Effect of Pardon on Statute Making Persons Convicted 
of Felonies ineligible for Enlistment in the Army,” the 
OLC determined that a felon remains ineligible for en-
listment even if pardoned because the relevant statute 
merely established qualifications for enlistment, rather 
than imposed punishment for the pardoned offense.58 
Similarly, 10 U.S.C. § 508(a) provides that “no person 
whose term of enlistment was not honest and faithful 

may be reenlisted in an armed force.”59 Interpreting 
similar language, the OLC determined that a pardon 
does not afford a pardoned deserter the right to reen-
list because his prior term of enlistment had not been 
honest and faithful. The OLC reasoned, “Whilst the 
President’s power restores the criminal to his legal rights 
and fully relieves him of disabilities legal attaching to his 
conviction, it does not destroy an existing fact, viz, that 
his service was not honest and faithful.”60

Given the president’s almost unfettered authority to 
grant pardons and the entirely subjective nature of his or 
her exercise of that discretion, even highly controversial 
pardon decisions will be extremely difficult to legally 
challenge. The president cannot issue a pardon, however, 
when the circumstances surrounding the pardon are 
themselves illegal.61 Were a president to criminally abuse 
the pardon authority, the prevailing legal view is that an 
incumbent president could not be indicted or criminally 
prosecuted, because such actions “would unduly interfere 
with the ability of the executive branch to perform its 
constitutionally assigned duties, and would thus violate 
the constitutional separation of powers.”62 Any prosecu-
tion would have to wait until the president was no longer 
in office. Recognizing a president’s broad pardon authori-
ty, the OLC nonetheless offered, “Of course, the intensely 
subjective nature of a pardon decision does not mean 
that the President could choose, in his discretion, to grant 
pardons, for example, in exchange for cash payments. The 
remedy for such a misuse of power would be removal 
from office after impeachment and conviction for trea-
son, bribery, or other high crimes and misdemeanors.”63

It remains unclear whether a president possesses 
the authority to pardon himself. The issue was never 
raised at the Constitutional Convention, and because no 
president has attempted to pardon himself, the issue has 
not been presented to the courts. Shortly before Nixon’s 
resignation, the OLC opined that a president lacked such 
authority, but various commentators have argued both 
for and against such authority.64

Sentence Commutation
As noted earlier, in addition to granting a full or 

partial, absolute or conditional pardon, the president 
may commute (reduce) an individual’s sentence with or 
without conditions. Commutation of a sentence may in-
clude reduction in a period of incarceration, or remission 
of the unpaid portion of a fine, forfeiture, or restitution 



May-June 2020 MILITARY REVIEW136

order. As the United States Court of Appeals for the 
Sixth Circuit explained in Dennis v. Terris, “a prisoner 
who receives a presidential commutation continues to 
be bound by a judicial sentence … [t]he commutation 
changes only how the sentence is carried out by switch-
ing out a greater punishment for a lesser one.”65 As the 
Office of the Pardon Attorney notes, “It does not change 
the fact of conviction, imply innocence, or remove civil 
disabilities that apply to the convicted person as a result 
of the criminal conviction.”66

A common form of commutation is a reduction in the 
period of incarceration. Obama was particularly generous 
with sentence commutations, reducing 1,715 sentences. 
This level of commutation was the highest of any presi-
dent since President William Taft’s 1,727 commutations 
and more than the prior thirteen presidents combined.67

The primary limitation on the president’s ability to 
commute a sentence conditionally is that the condition 
may not be “illegal, immoral, or impossible of perfor-
mance.”68 If the recipient of a sentence commutation vio-
lates the presidential condition, then the original sentence 
is reinstated. Further, unlike an unconditional pardon 
that can be refused by its recipient, no consent is required 
for a sentence commutation.69

Conclusion
The pardon authority is vested exclusively in 

the president, whose exercise of such authority is 

extremely broad and unfettered by any defined rules 
or criteria. The president’s pardon prerogative may 
be full, conditional, or simply limited to commuting 
the sentence. It may not offend other portions of 
the Constitution, but it is generally immune from 
congressional constraints. As originally envisioned 
by the architects of the U.S. Constitution, a presiden-
tial pardon is an act of mercy or grace that forgives 
a particular criminal offense or offenses, precludes 
further legal punishment, and restores certain rights. 
It is not necessarily an endorsement of the recipient, 
the underlying misconduct, or an affront to the law 
originally violated.

While the authority of the president to pardon, 
either unconditionally, conditionally, or to commute 
a sentence is almost unfettered, the legal effect of a 
pardon is much more limited. A pardon is not a decla-
ration of innocence, and it will not expunge all records 
of the original conviction. Further, a significant limita-
tion on the effect of a pardon is that the pardon does 
not change a punitive discharge into an honorable one, 
which will adversely impact a former service member’s 
eligibility for veterans’ benefits.   

The opinions in this article are those of the author and 
do not reflect the position of U.S. Immigration and Customs 
Enforcement, the Department of Homeland Security, or any 
other federal agency.
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