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B EFORE THE ONSET of Operation Iraqi Freedom, occupation law
occupied a rarely discussed, long neglected, and seldom trained place
on the spectrum of support to military operations. Not since the end of
World War II had the U.S. military undertaken the immense responsibility
of governing/administering an occupied territory for a prolonged period.
Lack of familiarity with the concept and the responsibilities that go along
with it led to great initial problems with the occupation. These problems
were exacerbated when the government prohibited U.S. personnel from
using the term “occupation” to describe the status quo (instead, occupation
was referred to as “the O word”).!

On 19 March 2003, the United States, the United Kingdom, and a few other
members of the “coalition of the willing” began Operation Iraqi Freedom by
invading Iraq.? Combat actions commenced with a massive wave of “shock
and awe.” Coalition forces launched cruise missile attacks and F-117 strikes
intended to decapitate the Iraqi regime and break the will of the Iraqis to
fight for Saddam Hussein and the Ba’ath Party.’

Early on the morning of 20 March, coalition ground forces entered Iraq
in large numbers, thundering toward Baghdad, the southern oil fields, and
other strategic locations.* More units quickly followed. Seared into our
collective memory are media accounts from reporters embedded with U.S.
ground forces as they drove through near-blinding sandstorms, pressing
their way to Baghdad.’

By early April, Army and Marine Corps units closed on the Iraqi capital.
The attack into and sweep through Baghdad were punctuated by periods
of intense fighting. By 9 April, all coherent resistance in Baghdad had col-
lapsed.® On 1 May, President George W. Bush landed in a Navy combat
aircraft on the USS Abraham Lincoln off the coast of southern California.
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With a large “Mission Accomplished” banner in
the background, Bush announced the end of major
combat operations in Iraq. The United States and its
allies had prevailed in taking down the regime.’

In the immediate aftermath of the invasion,
Bush appointed a retired U.S. Army general, Jay
Garner, as director of the Office for Reconstruc-
tion and Humanitarian Assistance for Iraq. Bush
soon replaced Garner with L. Paul Bremer I1I, and
named Bremer his special envoy to Iraq. In that
capacity, Bremer served as administrator of the
Coalition Provisional Authority (CPA). The CPA
was supposed to run Iraq until a sovereign Iraqi
government could be reestablished.?

Coalition leaders avoided the label “occupation” to
describe Iraq’s post-conflict governance. Instead, they
portrayed the coalition-force action as a “liberation.”™
Notwithstanding the political, legal, and cultural
baggage associated with an occupation, there was
no question that once coalition forces ousted Saddam
Hussein’s Ba’athist regime and exerted authority over
Iraq, the law of occupation applied.'”

One of the by-products of Operation Iraqi Freedom
and its aftermath was reinvigoration and reconsidera-
tion of the law of occupation, a long-standing subset
of the Law of Armed Conflict. All Soldiers involved
in an invasion and control of enemy territory need
to understand the law of occupation. Because it is
inextricably linked to the planning and execution of
military operations, the law is vital to success. This
article aims to increase that understanding.

The Law of Occupation:
Background, Legal Framework"

Armed conflicts are regulated by a body of
international law known alternatively as the Law
of War, the Law of Armed Conflict, or international
humanitarian law.'? At its core, the Law of Armed
Conflict is primarily concerned with humanitar-
ian aims. That is, it exists to mitigate the evils of
armed conflicts.”* Although the basic principles
and customary practices embodied in the Law of
Armed Conflict evolved to their present states over
millennia based on the conduct and beliefs of state
parties,'* it has only been a little over a century
since these norms were first memorialized into
international agreements among states.'

The principles that constitute the law of occu-
pation are a discrete subset of the Law of Armed
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Conflict.'® More specifically, the law of occupa-
tion is embodied in selected provisions of the
Annexed Regulations to Hague Convention IV of
1907," the Fourth Geneva Convention of 1949,'*
and customary international law. The U.S. Army’s
authoritative guidance on the law of occupation is
contained in Field Manual (FM) 27-10, The Law
of Land Warfare."®

From a historical perspective, World War 11
marked the most significant benchmark in the
development of occupation law. The Axis powers
patently failed to adhere to their fundamental obli-
gations as occupying powers in accordance with
the Hague Regulations and customary international
law then in effect. It has been argued that atrocities
committed by the Axis powers in occupied territo-
ries during World War II contributed significantly
to their defeat.”” The Axis powers, however, were
not alone in violating basic norms of occupation
law during World War II. The Soviets also violated
occupation law.?! The consequences of that behavior
led to unprecedented civilian suffering in occupied
territories. In 1949, the international community
responded with the Fourth Geneva Convention,
which amplified and strengthened the basic protec-
tions of occupation law.?> Put another way, the pro-
visions of the convention related to occupation law
reflect the bitter experiences of civilian populations
in occupied territories during World War I1.%

Now, commanders and their staffs must know
when they have embarked on an occupation subject
to international law. The law is triggered when a
successful invader establishes firm control over
enemy territory.”* Framed in a slightly different
manner, there are two elements that are necessary
to establish an occupation under international
law. First, there must be an invasion, resisted or
unresisted, in which the invader has rendered the
invaded government incapable of publicly exercis-
ing its authority over the territory or part of the ter-
ritory.”® Second, the invader has substituted its own
authority for that of the former government of the
invaded country.?® During an occupation, whether
total or partial, the entirety of the Geneva Conven-
tions applies to the warring parties.”’

By way of illustration, in 2003 the United States
and the United Kingdom acknowledged, albeit
indirectly, their obligations in Iraq under the law
of occupation. In a joint letter to the UN Security
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Council dated 8 May 2003, the two lead members
of the coalition of the willing announced that—

The States participating in the Coalition will
strictly abide by their obligations under inter-
national law, including those relating to the
essential humanitarian needs of the people
of Iraq. . . . In order to meet these objectives
and obligations in the post-conflict in Iraq,
the United States, the United Kingdom and
Coalition partners, acting under existing com-
mand and control arrangements through the
Commander of Coalition Forces, have created
the Coalition Provisional Authority, which
includes the Office of Reconstruction and
Humanitarian Assistance, to exercise powers
of government temporarily, and, as necessary,
especially to provide security, to allow the
delivery of humanitarian aid, and to eliminate
weapons of mass destruction.?

As the Hague Regulations make clear, an occupa-
tion extends only to the portion of the territory in
which the occupying power has established authority
and can exercise that authority and control.”” Accord-
ingly, if an army occupies only a portion of a country it

20 June 2003.
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The “O” Word? Soldiers of the 3d Infantry Division conduct a security patrol through the streets of Fallujah, Iraq,

invades, occupation law applies only to that portion.
The commencement of an occupation is a matter
of fact.** The reality on the ground determines legal
status. It does not matter what the occupying or occu-
pied power labels its action (e.g., liberation, offensive,
incursion, or something else). Moreover, there is no
strict legal requirement to proclaim an occupation
underway.*' It is prudent, however, to make the occu-
pation known to the inhabitants of the affected territory
because of the rights and obligations that flow between
the occupying and occupied powers.> The United
States routinely proclaims the commencement of an
occupation. For example, during Operation Iraqi Free-
dom, the CPA*® issued the following proclamation:

1) The CPA shall exercise powers of government
temporarily in order to provide for the effective
administration of Iraq during the period of tran-
sitional administration, to restore conditions of
security and stability, to create conditions in
which the Iraqi people can freely determine their
own political future, including by advancing
efforts to restore and establish national and local
institutions for representative governance and
facilitating economic recovery and sustainable
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reconstruction and development.

2) The CPA is vested with all executive, legisla-
tive and judicial authority necessary to achieve
its objectives, to be exercised under relevant
U.N. Security Council resolutions, including
Resolution 1483 (2003), and the laws and
usages of war. This authority shall be exercised
by the CPA Administrator.**

Likewise, during World War II, General Dwight
Eisenhower issued Proclamation Number 1,
whereby he announced the Allied occupation of
Germany.*

For U.S. Army planners, the transition from Phase
IIT to Phase IV of an operation will likely be the
point at which an occupation begins, thus triggering
duties and obligations under occupation law. It is
possible, perhaps even likely, that hostilities will
continue in some areas of an invaded territory and
not others. As such, forces may undertake their obli-
gations as an occupying power in some areas while
still engaging in combat in others. This happened
in World War II with the invasion of Germany.
Planners should therefore consider not only how
they are going to reorient forces from an invasion
to an occupation, but when that is likely going to
occur. Prior consideration is important to facilitate
the transition at a critical time in the operation.

Of utmost importance to understanding occupa-
tion law is the underlying concept that an occupa-
tion does not transfer sovereignty to the occupying
power. Stated differently: “The foundation upon
which the entire law of occupation is based is the
principle of inalienability of sovereignty through
the actual or threatened use of force.””” Thus, an
occupation is only a temporary trusteeship with
certain attributes of sovereignty suspended or lim-
ited.3® Arguably, the CPA’s focus on restoring full
sovereignty to the Iraqi people as early as possible
illustrates this point.>

A corollary to the inalienability of sovereignty is
that it is unlawful under international law for an occu-
pying power to annex the territory of the country it is
occupying.* One example of an attempted unlawful
annexation occurred when Saddam Hussein invaded
Kuwait and announced the merger of the two coun-
tries.¥ The UN Security Council quickly condemned
the action as illegal and declared it null and void.*
An occupying nation only has the right to exercise
some of the powers incident to sovereignty.*
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Under international law, an occupation terminates
upon reestablishment of sovereignty in the occu-
pied part of a country.* The Geneva Conventions
anticipate that an occupation shall not last more
than one year after the general close of military
operations.®

Authority and Obligations
of an Occupier

The authority of an occupying power is firmly
rooted in international law. Hague Regulations IV,
article 43, states that—

The authority of the legitimate power having
in fact passed into the hands of the occupant,
the latter shall take all the measures in his
power to restore, and ensure, as far as pos-
sible, public order and safety, while respecting,
unless absolutely prevented, the laws in force
in the country.

This provision highlights a couple of vital points
that commanders and their staffs should know
about occupation law. First, an occupying power
bears responsibility for restoring and maintaining
public order and safety in the occupied territory. The
breakdown of law and order, the shameful looting
of stores, hospitals, and cultural facilities, and the
revenge killings and general lawlessness* in sec-
tions of Iraq at the commencement of the coalition’s
occupation demonstrate how difficult it can be to
meet this obligation.*’” From a military planner’s
perspective, two key considerations to ensure public
order and safety are force size and capabilities. It is
crucial for an occupying power to have sufficient,
properly trained forces on the ground in a timely
manner to secure the occupied territory.

Second, there is an affirmative obligation to
respect and maintain the occupied power’s exist-
ing legal framework. This clear-cut rule is tem-
pered by an escape clause—"“unless absolutely
prevented”**—and by a slight modification to the
Fourth Geneva Convention that permits suspension
or repeal of an occupied country’s penal laws when
they constitute a threat to security or an obstacle to
application of the convention.* U.S. Army doctrine
reinforces these international obligations. More spe-
cifically, the governing field manual declares—

In restoring public order and safety, the occu-
pant will continue in force the ordinary civil and
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penal (criminal) laws of the occupied territory
except as authorized by Article 64 . . . GC and
Article 43 HR . . . to alter, suspend, or repeal
such laws. . . . These laws will be administered
by the local officials as far as practicable.
Crimes not of a military nature and not affect-
ing the occupants’ security are normally left to
the jurisdiction of the local courts.

To suspend or repeal the occupied power’s laws,
local or national, there has to be a nexus between the
offending law and an issue related to the security and
safety of the occupying powers’ armed forces, the
accomplishment of the mission, or compliance with
international law.>! Examples of such offending laws
may include the right to bear arms, the right to assem-
ble and protest, freedom of movement, and discrimina-
tion based upon some suspect classification.>?

In a related point, a long-standing principle of
occupation law forbids the abolition or suspension
of local, ordinary courts.>® Accordingly, military
planners should anticipate using the occupied ter-
ritory’s courts, when feasible.’* Such courts should
be suspended only if judicial officials abstain from
performing their functions, the courts are corrupt
and unfairly constituted, or the local courts collapsed
during the hostilities.”® During World War I, Ger-
many occupied Belgium from 1914 to 1918.% The
Germans did not disturb the local court system and
left its jurisdiction largely intact.”” In Iraq, the CPA

Former President of Iraqg Saddam Hussein makes a point
during his initial interview by a special tribunal, where he
was informed of his alleged crimes and his legal rights,

1 July 2004. In accordance with the law of occupation,
Saddam was tried in an Iraqgi, not an American, court.
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established the Central Criminal Court of Iraq. In a
notice published on 18 June 2003, it proclaimed—

The CPA has taken steps to meet the urgent
security needs of the people of Iraq and Coali-
tion Forces by creating a Central Criminal Court
of Iraq. This court will apply and operate under
Iragi law, as amended to ensure fundamental
fairness and due process for accused persons,
and will be modeled on the current Iraqi court
system. The Central Criminal Court will consist
of an Investigative Court, a Trial Court and an
Appeal Court, with the right of further appeal
to the Iraqi Court of Cassation. The judges and
prosecutors will be locally selected Iragis. The
Court will deal with serious offenses that most
directly threaten the security and civil order
in Iraq. This interim measure will address the
immediate need for a reliable and fair system of
justice. The CPA will continue to assist in restor-
ing the capability of the Iraqi court system, as it
recovers from years of Iraqi Ba’ath Party abuse
and perversion. In tandem with this measure the
CPA has modified the Criminal Procedure Code
to accord the people of Iraq fundamental due
process protections and shield them from human
rights violations. The CPA has also introduced
provisions ensuring that persons detained by
Coalition Forces are treated in accordance with
international law and receive prompt justice
before Iraqi courts. (Emphasis added.)?

Alternatively, an occupying power may use non-
political, military, or provost courts, but such courts
should be limited to trying violations of occupation
provisions or regulations. The World War I Belgium
example illustrates this principle as well. German
courts tried cases that involved German nationals
in matters that did not involve the interests of Bel-
gians.*® Additionally, violations of occupation law
or crimes against German personnel were tried at
tribunals established by the Germans.*

Under certain circumstances, an occupying
power may issue its own laws and regulations. If it
publishes such laws, it must provide notice to the
inhabitants of the occupied territory.®! Laws must be
published in writing in the language of the inhabit-
ants of the occupied power,* and the laws must not
be applied retroactively.®* Moreover, in accordance
with general principles of law, penalties must be
proportionate to any offense.*
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Commanders should be aware that U.S. Army
doctrine explicitly provides that U.S. military and
civilian personnel taking part in an occupation are
not subject to the local laws or the jurisdiction of
local courts.® In Operation Iraqi Freedom, the CPA
went a step further, promulgating an order that
exempted contractors from Iraqi legal processes for
acts performed pursuant to the terms and conditions
of their contract or any subcontract.*

Besides issues related to the courts and legal
system of the occupied territory, there are a number
of critical issues associated with the administra-
tion of occupied territory.’” As mentioned earlier,
the Hague Regulations reinforce the point that an
occupying power’s primary duty is to restore and
maintain public order.®

Military planners should be acutely aware that
in administering an occupied territory, the occu-
pying power may withdraw from individuals the
right to change their residences, restrict freedom
of movement, forbid visits to certain areas, prohibit
emigration and immigration, and require all indi-
viduals to carry identification cards.® Obviously,
such actions should never be undertaken lightly.
Censorship, another permissible act, is potentially
contentious, especially when the occupying power
is a democratic country whose own citizens enjoy
freedom of speech and a free press. An occupier is
not required to observe existing laws regarding the
press. Field Manual 27-10 anticipates this issue. It
provides that an occupying power may establish
censorship of the press, radio, theater, motion pic-
tures, and televisions; of correspondence; and of
all other means of communications. Specifically,
an occupying power may prohibit entirely the pub-
lication of newspapers or prescribe regulations for
their publication and circulation.”

During the occupation of Iraq, the CPA ordered the
closure of a newspaper, A/-Hawza, run by Muqtada
al-Sadr, a militant Shi’ite cleric. Al-Sadr was a harsh
critic of the occupation, and the newspaper was shut
down for inciting violence by printing fabrications
and wild rumors about the coalition.”

Another very contentious issue involves the practice
of religion. An occupying power must permit the free-
dom of religion in occupied terrority.”” The Geneva
Conventions stipulate that an occupying power shall
permit ministers of religion to give spiritual assistance
to the members of their religious communities.”
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In terms of funding for an occupation, the econ-
omy of an occupied territory can only be required to
pay for the expenses of the occupation. These costs
should not be more than the economy of the country
can reasonably be expected to bear.”* Needless to
say, taxing the population in an occupied territory
can be a potential flash point. According to the
Hague Regulations—

If, in the territory occupied, the occupant col-
lects the taxes, dues, and tolls imposed for
the benefit of the State, he shall do so, as far
as is possible, in accordance with the rules of
assessment and incidence in force, and shall in
consequence be bound to defray the expenses
of the administration of the occupied territory
to the same extent as the legitimate Govern-
ment was so bound.”

An occupying power may also regulate com-
mercial activities essential to the purposes of the
occupation.” In post-conflict Iraq, the CPA assisted
the Iraqis in developing a market-based economy
by modernizing their central bank, developing
transparent budgeting and accounting arrange-
ments, drafting labor and intellectual property laws,
updating existing commercial codes, and promoting
private business through their banking sector.”

Rights of the Occupied
Population

To set a threshold, the 1949 Geneva Conventions
define a category of individuals (i.e., “protected
persons”) who receive specific protections during
an occupation. Protected persons are, for one, those
who find themselves in the hands of a foreign
occupying power.”® Rights and protections under
occupation law are focused on “protected persons”
because other individuals can seek redress through
normal diplomatic channels. Regarding the status
and treatment of protected persons, the Geneva
Conventions provide that—

Protected persons are entitled, in all cir-
cumstances, to respect for their persons, their
honour, their family rights, their religious con-
victions and practices, and their manners and
customs. They shall at all times be humanely
treated, and shall be protected especially
against all acts of violence or threats thereof
and against insults and public curiosity.
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Protect the vulnerable: Iraqi children watch as U.S. Army
Soldiers from the 3d Infantry Division set up an access
control point at a combined medical operation triage site,
Hollandia, Iraq.

Women shall be especially protected against
any attack on their honour, in particular against
rape, enforced prostitution, or any form of inde-
cent assault. Without prejudice in the provisions
relating to their state of health, age and sex,
all protected persons shall be treated with the
same considerations by the Party to the conflict
in whose power they are, without any adverse
distinction based, in particular, on race, religion,
or political opinion.”™

In addition to these sweeping guarantees, specific
guarantees are provided to vulnerable groups and
individuals. For example, individual or mass forc-
ible transfers, as well as deportations of protected
persons from occupied territory, are prohibited
regardless of motive.*” An occupying power may,
however, undertake total or partial evacuation of
a given area if the security of the population or
imperative military reasons dictate such actions.®!
Given the experience of World War Il with massive
relocation of civilian populations by the Nazis, it is
not at all surprising that the Fourth Geneva Conven-
tion includes such a provision.

Needless to say, children are particularly vulner-
able in an occupation. Consequently, occupation
law provides specific protections for them under
certain circumstances. Occupying powers are
obligated to ensure that institutions devoted to the
care and education of children work properly.®
They also are required to take all necessary steps
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to facilitate the identification and registration of
parentage.®® Nor shall they hinder preferential
treatment for children younger than 15, expect-
ant mothers, and mothers of children under 7 in
terms of food, medical care, and protection against
war’s effects.

Other protections afforded to protected persons
during an occupation have to do with food and medi-
cal supplies,® hygiene and public health,* spiritual
assistance,” and relief services. If the population of an
occupied territory needs supplies (e.g., food, clothing,
and medical supplies), an occupying power is obli-
gated to coordinate relief schemes through other states
or the International Committee of the Red Cross.®
Such supplies must be allowed in and protected by
the occupying power.® By way of illustration, among
other measures to improve the quality of life for the
Iraqi people, the CPA attempted to rebuild and repair
infrastructure, maintain oil production, ensure food
security, improve water and sanitation infrastructure,
and improve health care quality and access.”

Status of Property and Services

There are some basic principles occupation Sol-
diers need to understand and appreciate about state
and private property in an occupied territory. First,
an occupying power is prohibited from destroying
real or personal property unless military operations
absolutely require it.’! Regarding state property,
an occupying power serves as administrator and
conservator of public buildings, real estate, forests,
and agricultural estates belonging to the occupied
power. Such property must be protected and prop-
erly administered.”” If the property is of a military
nature (e.g., forts, arsenals, dockyards, barracks,
etc.), the occupying power may control it until the
close of hostilities and may damage or destroy it if
required by military necessity.”

As a general rule, it is impermissible to confis-
cate private property.* The prohibition applies not
only to the taking of property, but also to any acts
that, by use of threats, intimidation, or pressure,
permanently or temporarily deprive an owner of his
property.”> The law of occupation does, however,
permit the requisitioning of private property. Occu-
pying powers may seize such property as cables,
telephone plants, radio and TV equipment, motor
vehicles, railways, plants, port facilities, ships in
port, barges, and airfields provided that it gives the
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owner a receipt and eventually returns the property
or offers fair compensation for it.”

An occupying power may requisition com-
modities and services such as fuel, food, clothing,
building materials, machinery tools, and billeting
for troops, among other things.”” As mentioned
previously, requisitions of food and medical sup-
plies are only permissible provided the needs of the
civilian population have been taken into account.
Additionally, the occupying power must pay fair
value for such goods or services.”

Although it may be somewhat self-evident, an
occupying power may not compel protected persons
to serve in its armed forces or otherwise provide
services in support of military operations.” Pro-
tected persons over the age of 18, however, may be
required to do work necessary to assist the occupied
population. For example, they may be required to
assist with public utility services, the feeding and
transporting of protected persons, or the provision
of health care assistance to the population.'® Pro-
fessionals and public officials such as engineers,
physicians, and employees of public utilities who
can make significant contributions to the welfare
of the population in an occupied territory may be
made to work by an occupying power—but again,
only on behalf of the population.

Security in an Occupied Territory

Security will likely be of paramount concern for
any occupying power. The law of occupation man-
dates reciprocal obligations for both occupying and
occupied powers to aid in establishing a safe, secure
environment for all parties to the occupation.!®!
Occupying powers can demand obedience from the
inhabitants of an occupied territory to ensure the
security of its forces, the maintenance of law and
order, and proper administration of the territory.'®?
The population of an occupied territory is to behave
in a peaceful manner, take no part in hostilities,
and refrain from acts meant to harm the occupy-
ing force.!” Military authorities in an occupied
territory are allowed to perform police functions
and protect their own forces. They also have broad
latitude in creating a secure environment: among
other things, they are permitted to restrict freedom
of movement, hold individuals incommunicado for
limited periods (under exceptional circumstances),
and intern protected persons.!® There are limits,
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though. Occupying powers are not permitted to
engage in physical or moral coercion, particularly to
obtain information; deportations; collective punish-
ments; and acts of brutality.'” Moreover, they may
only impose the death penalty on protected persons
convicted of espionage, serious acts of sabotage
against military installations, or intentional offenses
that cause the death of one or more persons.!%

Lastly, an occupying power may only pronounce
sentence after a regular trial.!”” Accused persons
have the right to present evidence, to call witnesses,
to be represented by a qualified counsel or advocate
of'their choice, to have the services of an interpreter,
and to appeal.'®

Considerations for the Future

There are several key lessons and considerations for
commanders and staffs regarding the application of
occupation law. Generally, the lessons can be grouped
in terms of planning, training, and following.

Although far from perfect, the occupation of
western Germany by the victorious Allies after
World War Il was one of the most successful mili-
tary occupations in history. It was a monumental
task by any measure, as this description of Germany
in May 1945 attests:

Scenes of utter devastation greeted the
occupiers. Germany’s industry lay in ruins.
Housing was in short supply in the bombed-
out cities. The specter of famine during the
coming winter loomed. Simultaneously, one
of the great population upheavals of all time
occurred. Over six million displaced persons
from all over Europe suddenly were free to
make their way back to their homelands.
Untold millions of German refugees streamed
west seeking sanctuary from advancing Sovi-
ets. Allied troops disarmed, scrutinized for
possible involvement in war crimes, and then
released over five million German military
and paramilitary personnel to return to where
they enlisted.'”

Planning for the occupation of Germany began
in 1943. Such forward thinking was particularly
noteworthy because the outcome of the war was
anything but certain at that point. Detailed plan-
ning for future occupations should include, among
other things, the careful consideration of an occu-
pying power’s obligations under international law,
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because such obligations are inextricably linked to
the administration of the occupied territory.

In contrast to Germany in 1945, critics of the Iraq
war point to inadequate plans and faulty assump-
tions as the genesis of many of the overarching
problems associated with the occupation. Good
planners would certainly have considered the obli-
gations and responsibilities mandated by occupa-
tion law, and they would have taken steps to ensure
those obligations and responsibilities could be met.
Instead, key leaders disregarded the Army chief of
staff’s advice about the troop level needed to occupy
Iraq; military officers and career diplomats were
excluded from occupation planning; and a State
Department study on the challenges an occupation
of Iraq would entail were simply ignored.'® All
these mistakes might have been avoided if leaders
had taken the legal requirements of occupation
into account.

A corollary to this point about planning (and
execution) is that it should involve interagency
and coalition partners, as well as multinational and
private-sector actors. The Department of State has
to be an integral part of this process. Other agen-
cies also bring enormous value and expertise to
any occupation. They need to be involved in the
planning with the Army from the very outset to
ensure that we comply with the requirements of
occupation law. Moreover, we fight as coalitions
and, therefore, one may reasonably assume that we
will not occupy a territory alone. A unified effort
involving close planning and coordination with all

of the appropriate actors is critical to meeting our
obligations.

A second consideration is training. Even though
occupations should be interagency efforts, the
military does the heavy lifting. Accordingly,
members of the armed forces need to train appro-
priately. Training should occur at all levels of
war—strategic, operational, and tactical—before
the actual invasion.

The force that invades a country will likely be
the force that occupies that country. The transition
to occupation may happen concurrent with ongoing
combat operations. In World War 11, for example,
as the Allies invaded Germany from the west, the
terminal operation of the war (Overlord) overlapped
with the initial occupation operation (Eclipse). Only
through proper training can forces successfully
reorient from a combat to an occupation role.

The occupation may also happen sequentially;
that is, it may immediately follow the invasion and
conquest of the enemy, as it did in Iraq in 2003. In
either case, the forces of the occupying power must
be adequately trained to assume those responsibili-
ties even before the operation begins.

Lastly, our armed forces must abide by the law of
occupation. As discussed above, many burdensome,
expensive (in terms of personnel and resources), and
time-consuming legal obligations and duties flow
from being an occupying power. But if we fail to
live up to our obligations, or we do so selectively,
our actions will erode our legitimacy and standing
in the international community. MR
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